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Introduction 

“Piracy begins where creativity ends” - Dr. Kalyan C. Kankanala 

Intellectual property (IP) rights are legally recognized exclusive rights of the creation of the mind. Under 

intellectual property laws, owners are granted certain exclusive rights to a variety of intangible assets, such as 

musical, literary, and artistic works; discoveries and inventions; and words, phrases, symbols, and designs. 

Common types of intellectual property rights include copyright trademarks, patents, industrial design rights, 

trade dress, and in some jurisdictions trade secrets. 

IP rights give the creator an exclusive right over the use of his/her creation for a certain period of time. Although 

many of the legal principles governing intellectual property rights have evolved over centuries, it was not until 

the 19th century that the term intellectual property began to be used, and not until the late 20th century that it 

became commonplace in the majority of the world.  

 

Trademark law in India is based on the Trade Marks Act of 1999 and the associated Trade Marks Rules, which 

were implemented in 2002. The 1999 Act has been very important in the development of trademark law and 

practice in India. Reflecting the country’s rapid rise as a commercial economic player, India has experienced 

dramatic growth in applications for trademark registration in just the past few years. Section 56 of the Trade 

Marks Act, 1999 which, in unequivocal terms, states that if the goods to be exported or services rendered are 

outside India and trademark is branded in India, then for the purposes of Indian law, that mark is said to be used 

in India. However, continued use of a trademark even after termination of a license agreement is not unheard of. 

In such cases, if the trademark holder has not registered the mark in India, the only remedy available is that of 

passing off. Therefore, it is highly recommend that trademark owners get their trademarks registered in India for 

two reasons – to ensure that their mark is adequately protected because it is being used in India and also to 

prevent other people (licences after expiry of the agreement) from using their trademark.  

Trademarks are a form of intellectual property (IP). Like patents, copyright, industrial designs and other forms 

of IP, they afford exclusive rights to an intangible asset. It is a distinctive name, sign or logo which uniquely 

identifies the source of goods and services. The primary aim of the Trademarks Law is to ensure that no-one 

uses a trademark of another which is similar or identical as to cause confusion in the course of trade in relation 

to the goods and or services in which it is registered. 

However, trademarks differ in important ways from other forms of IP; in order to fully appreciate the role of 

trademarks, it is useful to explore these differences. From an economic perspective, the most significant 

difference pertains to the type of market failure the various IP rights seeks to resolve. In the case of trademarks, 

the relevant market failure is the presence of asymmetric information between buyers and sellers.  

 

The purpose of this paper is to trace the paradigm shift in intellectual property and to identify marketing 

practices and the need for securing the intellectual property. 



The Importance of Protecting Intellectual Property 

The World Intellectual Property Organization defines intellectual property as "creations of the mind: inventions, 

literary and artistic works, and symbols, names, images and designs used in commerce. This material is the 

intellectual property of its creator, and intellectual property rights exist and exist for a reason: to protect the 

creators of these original works. These works might fall under but are not limited to the areas of journalism, 

literary writing, art, music, photography, scientific discovery, etc. Intellectual property is protected by law in 

many forms, including through trademark, copyright, and patent. This protection ensures that the creators of 

such works are recognized and financially compensated for their original and unique efforts. 

Indeed, most people are not even aware that they own intellectual property. They assume only large 

corporations with profitable names, logos and brands to protect are the only ones who really possess a need to 

safeguard intangible assets. But basically anything that is written, visually created, and unique to an individual is 

intellectual property which means that millions of individuals own more than they believe.  

 

To better understand these negative effects, it is necessary to know the reasons why it is prudent to safeguard the 

Intellectual Property : 

 Intellectual property protection plays a catalytic role in inspiring research and development in a 

country 

 The commercialization of IP is a significant stimulus to economic growth 

 It facilitates transfer of technology such as patent licensing through an active use of patent 

information 

 Trademarks are important component of the IP system which has strong influence on private 

investment and marketing decisions as they are intangible capital 

 It has the potential causative to a country's efforts to attract Foreign Direct Investment (FDI) and 

provide the necessary conditions for transfer of technology 

 It promotes trade and innovation especially in areas of technology 

 Intellectual Property can help in the technological advancement of industries 

 Intellectual property has also helped the living conditions of people with major emphasis on patent 

which deals mainly with inventions 

The importance of Intellectual property in India is growing fast especially in terms of local inventions which 

have been recognised internationally. 

Trade Marks Laws in India 

From a legal perspective, trademark is an exclusive right, that is to say a legal monopoly, which pursues the aim 

of creating new information. It is an intellectual property right attributed to the owner, at least in the first 

instance to provide an incentive to produce information that is not itself the good being exchanged, but rather an 

accessory element to the exchange of other products. 

India is also a fast-growing trademark environment, as brand owners from around the world are drawn to the 

opportunities in this rapidly expanding marketplace. India is committed to the system of multilateral trading 

being promoted under the aegis of WTO in which the scope of international law is giving to be enlarged. So the 

scope of IPR is also likely to increase substantially. The judiciary has a distinct role to play in relation to IPRs as 

India has introduced many IP legislations in line with the international laws. Some of these laws require 

modification of the existing provisions and introduction of new provisions, but their long-term implications 

have yet to be examined with other. The Courts in India thus, has to proceed while reviewing the international 

laws so that the established rules of International law are not violated. Even the Parliament has to move 

cautiously so that there is no breach of International law and treaty obligations (Article 51 of Constitution of 

India). 



The trade marks law in India prior to 1940 was based on the common law system, which was followed in 

England before the enactment of the first Registration Act, 1875. The first statutory law dealing with trade 

marks in India was the Trade Marks Act, 1940 which introduced a machinery for the registration and statutory 

protection of trademarks in India. 

The Act of 1940 was replaced by the Trade and Merchandise Marks Act, 1958 which consolidated the 

provisions related to trade marks. The Trade Marks Act, 1999 later repealed the Trade and Merchandise Marks 

Act, 1958 and is the current governing law related to registered trademarks. The 1999 Act was enacted to 

comply with the provisions of the TRIPS Agreement, 1995. Though some provisions for unregistered trade 

marks have been enacted into the 1999 Act, they are primarily governed by the common law rules based on 

principles evolved out of the judgments of courts. 

The 1999 Act has been very important in the development of trademark law and practice in India. Reflecting the 

country’s rapid rise as a commercial economic player, India has experienced dramatic growth in applications for 

trademark registration in just the past few years. 

The other side of this growth is the challenges faced by the trademark regime of India. These challenges are 

tackled by the judiciary of the country by evolving newer principles and guidelines, which to the max are in 

consonance with the international scenario. This affirmative trend in the Indian Trademark Jurisprudence has led 

to some extent, filling up of the gaps in the Statute.  

The Role of Trademarks in Economic Development 

Intellectual property is a 'power tool' for economic development and wealth creation that has not yet being used 

to optimal effect in all countries, particularly in the developing world. Intellectual assets are gaining ground as a 

measure of corporate viability and future performance. For this reason, IP is sometimes referred to as “hidden 

value”; but whether hidden or expressly valued, it is now clear that patents, copyright and related rights, 

trademarks, geographical indications and trade secrets are significant contributors to enterprise value. It is now 

one of the most valuable, or often the most valuable, asset in commercial transactions, whether licensing 

agreements, manufacturing, purchase or distribution agreements, or mergers and acquisitions. Licenses to use 

patents, copyrighted material and trademarks are often combined with transfer of know-how in the form of 

training, and are an increasingly important element of such transactions.  

 

The notion that the IP system confers exclusive rights that are exercised by blocking competitors is increasingly 

being disproven - in practice, IP is used as often to license products and technologies as to prohibit others from 

using them. These licenses provide royalty revenues to the owners of the IP, and distribute products and 

technologies to licensees who might not otherwise have had access to them. In such transactions, the licensees 

may also gain rights to create improvements or derivative works and to develop their own IP assets, which can 

then be cross-licensed or licensed to others. This creates a very productive cycle of invention and business 

transaction.  

 

The economy of India is the twelfth largest economy in the world by market exchange rates and the fourth 

largest by purchasing power parity. India was under the social democratic based policies from 1947 to 1991. 

The economy was characterized by regulation, protectionism, and public ownership, leading to pervasive 

corruption and slow growth. Since 1991, continuing economic liberalization has moved the economy toward a 

market-based system. A revival of economic reforms and better economic policy in 2000s accelerated India's 

economic growth rate. By 2008, India had established itself as the world's second-fastest major growing 

economy. 

Within every regime, building IPR protection systems through laws, mainly consider two reasons. One is to 

promote investments in knowledge creation and innovation by establishing exclusive rights to use and sell 

newly developed technologies, goods, and services; for knowledge is a kind of non-rival merchandise, which is 



easy to be obtained by the public. Without protection from the laws, the imitators can easily reproduce the 

advanced technology without paying any cost for the research work. The imitators can easily offer a more 

competitive price and gain more profit than the innovators, with a lower cost. Hence, they would be less willing 

to invest on the research and innovation process in the under protection situation. All producers would like to 

share the free advanced knowledge developed by others rather than investing a lot of money, human capital, and 

time on high risk and expensive research work. With protection from the IPR system, the innovators and 

creators could gain additional profit through monopoly protection; they would be more willing to spend physical 

capital and human resources on innovation activities with the expectation of gaining more monopoly profit. 

 

The World Intellectual Property Organization (WIPO) believes that IP is native to all nations and relevant in all 

cultures, and that it has contributed to the progress of societies. It is a force that can be used to enrich the lives of 

individuals and the future of nations - materially, culturally and socially.  

 

A trademark is a sign used within economic activities by a producer or vendor to identify a particular product or 

service. It gives owners exclusive rights over their business names, logos and other symbols. These symbols and 

words must be used for commercial purposes to qualify for trademark protection. Registration is, however, the 

best way to protect your intellectual property. A trademark that has been officially registered and is therefore 

legally protected is known as a Registered Trademark. These attributes make trademark an extremely powerful 

economic device.  

 

Trademark law promotes brand competition, which leads to higher quality goods in the marketplace. Without 

trademark protection for the products of a particular producer, consumers would not identify a better product, 

the better product would not enjoy greater sales, and there would be no incentives for the manufacturer to make 

a better product. The greatest advantage of a trademark to the consumer is that market information about the 

product is accurate, so that the purchaser can buy the desired product and avoid products of lower or different 

quality.  

 

The revolution in the new Trademarks Act, 1999, as compared to the old Trademarks Act 1958, regarding the 

expression ‘permitted use’ includes the use of a trademark (registered) not only by a third person as a ‘registered 

user’ but also use of the trademark (registered) by the third person with the consent of registered proprietor in a 

written agreement without registering that person as a ‘registered user’. In view of these developments, it is 

worth reviewing the manner and extent to which licensing has come to be accepted, recognized and to some 

extent encouraged by Indian Trademark Law.  

Suggestions and Conclusion 

Trips Agreement aims at reducing the impediments to international trade by promoting effective and adequate 

protection of IP rights. It also aims ensure that measures and procedures to unfair IP rights do not themselves 

become barriers to legitimate trade. IP is becoming a major element in corporate business management because 

of its increasing recognition of its economic value. A drawback would be that you can't improve on existing 

work without permission from the right holder, and that right holder may be difficult or impossible to identify or 

locate. 

Trademarks perform a valuable macro-economic function in terms of identifying the origin of products and 

technologies and thereby fostering accountability to the consumer. They also play a strategic marketing role in 

individual enterprises. The most common use of trademarks is in consumer advertising to promote product sales, 

but trademark use has become increasingly sophisticated and varied. Trademarks help to cement customer 

loyalty. Studies show that customer retention is as effective in generating revenues as the attraction of new 

customers. 

 



Trademark is a sign introduced to remedy a market failure. Trademark holders, on their part, have an incentive 

to invest in quality because they will be able to reap the benefits in terms of reputation. In other words, 

trademark law becomes an economic device which, opportunely designed, can produce incentives for 

maximizing market efficiency. Nevertheless, trademark appears to have additional economic effects that should 

be properly recognized: it can determine the promotion of market power and the emergence of rent-seeking 

behaviours. It gives birth to an idiosyncratic economics of signs where very strong protection tends to be 

assured, even though the welfare effects are as yet poorly understood. In this domain much remains to be done 

and the challenge to researchers is open. 

 

Trademarks are effective business tools that can communicate a strong, focused message about products, 

technologies, cultures, and individuals. Unlike patents and copyright, trademarks can be renewed indefinitely, 

which makes them a very powerful IP asset. They are most effective when integrated into a total business and 

marketing strategy - which can include licensing and sales transactions involving strong products and other 

forms of IP - but can be damaged when the products and technologies they identify do not live up to customer 

expectations. 

 

Protecting your trademarks means protecting your profitability and your company's image and identity. Recently 

India has taken several initiatives to promote intellectual property protection and strengthen the Intellectual 

Property administration with the objective to establish an Intellectual Property Rights (IPR) regime which 

maximizes the incentives for the generation and protection of intellectual property by all types of inventors. The 

regime would also provide a strong, supportive and comprehensive policy environment for speedy and effective 

domestic commercialization of such inventions so as to be maximal in the public interest. 

Intellectual property rights can be a powerful business tool that lets you use the law to protect your business and 

once your rights are secured, their exclusivity opens the door to licensing opportunities that can improve your 

cash flow and contribute to business growth. 

In the twenty-first century, the nations are capable of translating knowledge into social goods and wealth 

through creative ideas, research and development and innovations. Innovation, R&D and time for adopting new 

knowledge have taken over cost to become important determinants of the market value of a product or service. 

With the knowledge economy advancing, the existing development approaches and management cultures, have 

to undergo a change. Particularly in understanding and managing the knowledge based assets, such as 

innovations, ideas and designs.  

The creator who facilitates the socio-economic and cultural development of the society requires encouragement 

and must be rewarded by suitable legal protection for his intellectual creation.  

 

 

 

 


